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I.  Congressional Updates:  

 

• Both the House and Senate were in recess this week. 

 

• A broad group of over 50 creative industry stakeholder 

organizations sent members of Congress a letter this week 

urging them to vote for HR 1695, The Register of 

Copyrights Selection and Accountability Act of 2017 and 

“urge House leadership to schedule the bill to be voted on 

the floor.” The letter describes its signatories as including 

“creators and innovators, as well as the organizations, 

unions, guilds, and companies that employ, support, and 

represent them.” Organizations represented on the letter 

include the Copyright Alliance, SAG-AFTRA, the 

MPAA, the RIAA, NBCUniversal, and the National 

Association of Broadcasters. Read the letter here.  

 

• Last Friday, Ralph Oman and Marybeth Peters, who 

served as Register of Copyrights from 1985-1993 and 

1994-2010, respectively, penned an op-ed in The Hill 

expressing support for HR 1695. In the op-ed, Oman and 

Peters reject the narrative pushed by opponents of the bill 

that it is “personal or political” in nature. Neither former 

Register of Copyrights Maria Pallante’s “endorsement in 

principle of greater autonomy for the Copyright Office 

nor [Librarian of Congress] Hayden’s decision to remove 

her created these tensions,” Oman and Peters write. 

“Rather, they are inevitable given the divergent roles of 

the two organizations.” Read more here.  

 

• Representative Judy Chu (D-CA) has authored an op-ed 

in The Hill in support of HR 1695. Rep. Chu asserts that 

the bill’s “nomination and confirmation idea is rooted in 

the legitimate policy rationale that modernizing the 

Copyright Office is essential,” and argues that “most 
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other officials that oversee industries of similar significance” to the copyright industry “are 

selected through a nomination and confirmation process,” so “it makes sense for the head of 

the Copyright Office to be selected in the same way.” Read more here. 

 

• Last week, Senator Orrin Hatch (R-UT) highlighted data in a newly-released Government 

Accountability Office (GAO) report as evidence that the Obama Administration “did not 

commit enough resources to enforce commercial obligations, especially intellectual property 

rights.” The report, which the GAO is required to produce under the Trade Facilitation and 

Trade Enforcement Act of 2015, finds that 80% of funding for trade capacity-building 

projects related to partner countries’ compliance with their free trade agreement obligations 

went to projects related to labor and environmental commitments, and only 20% went to 

projects related to “other” commitments, a category which includes intellectual property 

protection. Read the GAO report here. 

 

• In an interview with Recode’s ‘Decode’ podcast, Representative Ro Khanna (D-CA), whose 

district includes large technology companies such as Apple and Yahoo, said that Silicon 

Valley needs to better fulfill its “civic duty” and be more empathetic about the needs and 

concerns of all Americans. Khanna spoke about how the United States is undergoing a 

“profound transition from an industrial age to a digital age,” and noted that while “the gains 

of that transition have gone to a few…there are a lot of folks who have been left out in that 

transition.” Read more here.  

 

• The House is scheduled to consider HR 1695, the Register of Copyrights Selection and 

Accountability Act next Wednesday, April 26th.  

 

• The Senate Judiciary Committee will hold a hearing next Tuesday, April 25th titled 

‘Intellectual Property – Driver of Innovation: Making Our Lives Healthier, Safer, and more 

Productive.’ The witness list has not yet been announced.  

 

• The Senate Judiciary Committee will hold a hearing next Wednesday, April 26th on the 

nomination of Makan Delrahim to be Assistant Attorney General for the Department of 

Justice Antitrust Division. 

 

 

II. Judicial Updates:  

 

• On April 18, 2017, in a matter concerning pre-1978 copyrighted works, the heirs of 

William “Bud” Abbott and Lou Costello filed a petition for a writ of certiorari in the case 

TCA Television v. McCollum. The heirs had previously filed an infringement action in the 

U.S. District Court for the Southern District of New York, alleging that the Broadway play 

“Hand to God” had infringed Abbott and Costello’s famous “Who’s on First” routine. The 

Southern District of New York dismissed the action on the basis that the use of the routine 

in “Hand to God” qualified as a non-infringing fair use of “Who’s on First,” but declined to 

rule that the heirs had insufficiently alleged chain of title to the work. The Second Circuit 

affirmed on different grounds, holding that the use was not fair, but that the heirs had failed 

to plead a valid copyright. The heirs had relied on a contract between Abbott and Costello 

and Universal Pictures Company (UPC) to demonstrate chain of title. In 1940s, UPC had 

registered copyrights for motion pictures which included the Abbott and Costello routine, 

and renewed those copyrights as required under the law. Abbott and Costello also 

registered a work titled “Abbott and Costello Baseball Routine” in 1944, but did not renew 

http://thehill.com/blogs/congress-blog/judicial/329773-autonomous-register-of-copyrights-will-boost-american-creative
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http://www.ca2.uscourts.gov/decisions/isysquery/a6abc620-0556-4bbe-afc3-b827f00e551a/1/doc/16-134_opn.pdf#xml=http://www.ca2.uscourts.gov/decisions/isysquery/a6abc620-0556-4bbe-afc3-b827f00e551a/1/hilite/
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the work. Later, UPC’s successor in interest granted Abbott and Costello’s heirs “any and 

all” rights owned in the routine. The heirs argued that under the 1909 Copyright Act, when 

previously unpublished material was incorporated into a movie, its first authorized 

publication through the movie simultaneously extinguished any common law copyright 

protection in the work and invested federal copyright protection in the material as part of a 

unitary copyright owned by the copyright owner in the movie. The Second Circuit rejected 

this argument, finding that the work entered into the public domain when Abbott and 

Costello failed to renew their 1944 copyright. This is now the subject of the petition for 

certiorari. 

 
 

III. Administration Updates:   

  

• Todd Ricketts, President Trump’s nominee to serve as Deputy Secretary of Commerce, has 

withdrawn his nomination, reportedly due to difficulties divesting his financial holdings in 

accordance with government ethics rules. Ricketts’ business interests include holdings in 

the Chicago Cubs and TD Ameritrade. Read more here. 

 

• Politico, citing “sources familiar with the job search,” reported this week that current 

USPTO Director Michelle Lee is “in the running to head up the White House Office of 

Science and Technology [OSTP].” Similar rumors have surfaced in recent months, and 

Representative Darrell Issa (R-CA) said in early April that he would like to see Lee 

working at OSTP.  

 

• By means of a Freedom of Information Act request, Politico has obtained a list of OSTP’s 

current staff. The list names 44 OSTP employees, all of whom are Obama Administration 

holdovers, with the exception of the Trump-appointed Michael Kratsios, who is serving as 

Deputy Assistant to the President for Technology Initiatives and Deputy U.S. Chief 

Technology Officer. Read more here (subscription). 
 
 

IV. International Updates: 

 

• British advocacy group UK Music has submitted a response to the British Government’s 

January green paper which described an economic strategy for the United Kingdom after 

leaving the European Union. UK Music argues that “withdrawal from the European Union 

provides an opportunity for the UK to strengthen the enforcement of intellectual property 

law,” suggesting in particular building on previous piracy reduction initiatives and 

developing initiatives “relating to the responsibility of internet service providers and having 

a duty of care,” as well as initiatives to combat stream ripping software.  The document 

also criticizes the music licensing system in the United States on a number of grounds, 

including the lack of a “right for the producers of sound recordings to receive a royalty 

when their recordings are included in terrestrial broadcasts.” UK Music suggests that the 

British Government take into account such deficiencies “when considering its trading 

relationship with the USA.”  Read more here.  

 

• Australian Communications Minister Mitch Fifield has announced that the Government 

will hold a series of consultations with industry stakeholders on extending safe harbor 

protections. The consultations will be led by Heather Smith, the Secretary of the 

Department of Communications and the Arts, and will inform recommendations that will 

http://chicago.suntimes.com/politics/cubs-todd-ricketts-withdraws-name-for-trumps-cabinet/
http://www.politico.com/story/2017/04/playbook-juice-april-18-237317
https://www.politicopro.com/technology/story/2017/04/five-takeaways-from-a-peek-inside-trumps-science-tech-policy-shop-155519
http://www.ukmusic.org/assets/general/newUKMusic_IndustrialStrategy_2017_FINAL.pdf
http://www.billboard.com/articles/business/7767517/uk-music-outlines-brexit-blueprint-for-growth-as-prime-minister-calls-snap


  4 

 

be provided to the Government in June. Read more here.   

 

• The European Union has launched a public consultation on the future of the internet. The 

initiative will involve a series of surveys asking the public for their opinion on topics such 

as privacy, net neutrality, and the impact of the digitization on a range of issue areas such 

as health and democracy. The results of the consultation will be compiled in June. Read 

more here. 

 

 

V.  Industry Updates: 

  

• An article in the New York Times details how recent changes to YouTube’s advertising 

algorithms have deprived certain smaller, independent creators of advertising revenue. 

YouTube made the changes in response to complaints from advertisers that their ads were 

appearing next to objectionable content such as videos containing hate speech and extremist 

content. The New York Times article argues that YouTube’s “machine learning systems 

can’t always discern context, or distinguish commentary or humor from hate speech.” The 

article goes on to assert that “if YouTube wants to fulfill its promise of an online 

environment where independent creators can make interesting work, it will find a way to 

scrub ads from truly vile content without penalizing the merely controversial.” Read more 

here. 

 

• The Atlantic writer James Somers has published a lengthy feature article titled “Torching the 

Modern-Day Library of Alexandria.” The article traces the Google Books project from 

inception through the demise of the Amended Settlement Agreement. Somers generally 

characterizes the settlement agreement positively, and writes that “[t]he irony is that so 

many people opposed the settlement in ways that suggested they fundamentally believed in 

what Google was trying to do. . . . In hindsight, it looks like the classic case of perfect being 

the enemy of the good: surely having the books made available at all would be better than 

keeping them locked up—even if the price for doing so was to offer orphan works for sale.” 

Somers laments “the idea that somewhere at Google there is a database containing 25-

million books and nobody is allowed to read them.” He also states that “the American idea 

of using copyright primarily as a vehicle . . . ‘to promote the Progress of Science and useful 

Arts,’ not to protect authors, has eroded to the point here today we’ve locked up nearly 

every book published after 1923.” 

 

 

 

http://www.afr.com/technology/web/ecommerce/government-plans-further-safe-harbour-talks-as-industry-waits-20170420-gvon06
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